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CHAPTER 905
EVIDENCE — PRIVILEGES
905.01 Privilegesrecognized only as provided. 905.065 Honesty testing devices.
905.015 Interpretersor persons with language fidfulties, limited English profi  905.07 Political vote.
ciency,or hearing or speaking impairments. 905.08 Trade secrets.
905.02 Required reports privileged by statute. 905.09 Law enforcement records.
905.03 Lawyer—client privilege. 905.10 Identity of informer
905.04 Physician—patient, registered nurse—patient, chiropractor—patient905.11 Waiver of privilege by voluntary disclosure.
psychologist—patientsocial worker—patient,marriage and family 905.12 Privilegedmatter disclosed under compulsion or without opportunity to
therapist-patienpodiatrist—patient and professional counselor—patient claim privilege.
privilege. 905.13 Comment upon or inference from claim of privilege; instruction.
905.045 Domesticviolence or sexual assault advocate-victim privilege. 905.14 Privilege in crime victim compensation proceedings.
905.05 Husband-wife and domestic partner privilege. 905.15 Privilege in use of federal tax return information.
905.06 Communications to members of the gler 905.16 Communications to veteran mentors.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The
court did not adopt the comments but ordeed them printed with the rules for
information purposes.

(a) All parties to the confidential communication consent to
the disclosure.

(b) A court determines that the disclosure is necessary for the
properadministration of justice.
905.01 Privileges recognized only as provided.  Except  History: 1979 c. 1371985 a. 2662001 a. 162009 a. 360
asprovided by or inherent or implicit in statute or in rules adopted ) o
by the supreme court or required by the constitution obitieed 905.02 Required reports privileged by statute. A per
Statesor Wisconsin, no person has a privilege to: son, corporation, association, or otherganization or entity
(1) Refuse to be a witness; or eltBerputzilg or prlvat_tls, maklngfa returg_orlreport rdequwed by law
: ) to be madéias a privilege to refuse to disclose and to prevent any
(2) Refuse to disclose any me_ltter, or otherperson from disclosing the return or report, if provided by
(3) Refuse to produce any object or writing; or law. A public oficer or agency to whom a return or report is
(4) Preventanother from being a witness or disclosing ansequiredby lawto be made has a privilege to refuse to disclose the
matteror producing any object or writing. returnor report if provided by lawNo privilege exists under this
History: Sup. Ct. Order59 Wis. 2d R1, R101 (1973). sectionin actions involving false swearing, fraudulent writing,

This section precludes courts from recognizing common law privileges net ¢ H i ;
tainedin the statutes, or the U.S. oidabnsin constitutions. Privileges and conﬁdenoi?]aggér;ttigi return oreport, or other failure to comply with the law

tialities granted by statute are strictly interpreted. Davis@t.\WPauFire & Marine
History: Sup. Ct. Order59 Ws. 2d R1, R109 (1973).

InsuranceCo.75 Wis. 2d 190248 N.W2d 433(1977).
A defendant did not have standitggcomplain that a physiciantestimony vie This section applies only to privileges specifically and unequivocally provided by

latedthe witness physician—patient privilege under s. 905.04; the defendant was teiv against the disclosure of specific materials. Davis@t.\JPaul Fire & Marine
authorizedo claim the privilege on the patienbehalf. State ¥Echols, 152 Ws. 2d  InsuranceCo.75 Ws. 2d 190248 N.W2d 433(1977).
725, 449 N.W2d 320(Ct. App. 1989).

As s. 907.06 (1) prevents a court from compelling an expert to testdygically
follows that a litigant should not be able to so compel an expert and a privileg

refuseto testify isimplied. Burnett. vAlt, 224 Ws. 2d 72589 N.w2d 21(1999),  in this section:
96-3356

) - - ) (a) A“client” is a person, public &€ter, or corporation, asseci
UnderAlt, aperson asserting the privilege not tteoexpert opinion testimony can _,. = L . .
be required to give that testimony orify1) there are compelling circumstances presation, or other oganization or en“t)e'.ther public or private, who
eni:b2) there isdatplabn ford aegsonlable com?enSfaﬂrbtrﬁ e>t<petrt; ?g; 3) thf-; eXpertt_ will is rendered professional legal services by a lanwgyewhocon
not be required to do additional preparation for the testimofy exact question ; ; i ; ;
requiringexpert opinion testimony and a clear assertion of the privilege are requi ldltsa IaWyer with a viewo Obtammg professmnal legal services
for a court to decide whether compelling circumstances existoes not apply to  ITom the lawyer
observations made ypersons treating physician relating to the care or treatment “ » 3 ; i
providedto the patient. Glenw Plante, 2004 W1 2269 W. 2d 575676 N.W2d (b) A "lawyer” is a person authorizedr reasonably believed
413 02-1426 by the client to be authorized, to practice law in stage or nation.
~ The*inherent or implicit” language in this section is quite narrow in scope and was (c) A “representative othe lawyer” is one employed to assist
included by the supreme court to preserve a particular work product privilege alregd | in th dii r h . ll | .
recognizedht the time this language was added to the statute, while leaving otherpa"\% awyer In the rendition of professional legal services.
ilegesto be provided for more expressly in other statutory provisions. Saftie v i i is “ i ial” i i
Whitnall School District, 2008 WI 8812 Wis. 2d 1 754 N.W2d 439 05-1026 di (('P Adcogng]unlcanon :,E C?hl"lfldfhntla| tlf nﬂhter:jqedl to_be_
ClosedSession, Open Book: Sifting tBandsCase. Bach. W. Law Oct. 2009. flst(;]ose 0 frthpersogi_'o e; a? O_SG cl)lwwc:km h IsC ct)sugp]e IS
urtheranceo € rendition or protessional le rvices 1o the
client or those reasonably necesstoythe transmission of the

905.03 Lawyer—client privilege. (1) DEFINITIONS. As used

905.015 Interpreters for persons with language  diffi - thos

culties, limited English proficiency , or hearing or speak - communication.

ing impairments. (1) If an interpreter for a person with atan  (2) GENERAL RULE OF PRIVILEGE. A client has a privilege to

guagedifficulty, limited English proficiencyas defined in s. refuseto disclose and to prevent any other person from disclosing

885.38(1) (b), or a hearing or speaking impairment interprets @®nfidentialcommunications made for the purpose of facilitating

an aid to acommunication which is privileged by statute, ruletherendition of professional legal services to the client: between

adoptedby the supreme court, or theS. or state constitution, thethe client or the cliens representative and the clienawyer or

interpretermay be prevented from disclosing the communicatiche lawyer's representativeyr between the cliestlawyer and the

by any person who has a right to claim the privilege. The-intdawyer’s representative; or bihe client or the clierg’lawyer to

pretermay claim the privilegdut only on behalf of the persona lawyer representing anothiera matter of common interest; or

who has the right.The authority of the interpreter to do so is-prebetweerrepresentatives of the client or between the client and a

sumedin the absence of evidence to the contrary representative of the client; or between lawyers representing the
(2) In addition to the privilege under su#t), a person whis ~ client.

licensedas an interpreter under4%0.032 (3)may not disclose (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

any aspect of a confidential communicatifacilitated by the claimedby the client, the clied’guardian or conservatdhe per

interpreterunless one of the following conditions applies: sonalrepresentative of a deceased client, or the succasstee,
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or similar representative of a corporation, associatiorgtioer ?S“"{%%’Shem' State \Boyd, 201 WI App 25,331 Wis. 2d 697797 N.W2d 546
organizationwhether or not in existence. The person whothas

| t the ti £ th icati laim th ivil Attorney—clientprivilege in Wsconsin. Stover and Koesteré&s9 MLR 227.
awyerat the ime or the communication may claim the privi egeAttorney—clientprivilege: Wsconsins approach to exceptions. 72 MLR 582

but only on behalf of the client. The lawyguthority to do so (1989).
is presumed in the absence of evidence to the contrary o ) ) )
(4) ExcepTions. There is no privilege under this rule: 905.04 Physician—patient, registered nurse-patient,

: : chiropractor—patient, psychologist—patient, social
(a) Furtherance of crime or fraudlf the services of the lawyer e , ; R
weresoughtor obtained to enable or aid anyone to commit or pl orker—patient, marriage and family therapist-patient,

; : diatrist—patient and professional counselor—patient
:g (k:)gn;nglrti\r/]vqt;a(t):r}(r-:‘azl(lje'notrknew or reasonably should have kno privilege. (1) DeriNnITIONS. In this section:

b) Claimants though same deceased cliets to a commu () “Chiropractor” means a person licensed undée$.02
nicgt?onrelevant o ar? issue between partigm claim through or a person reasonably believed by the patient to be a chiropractor

the samedeceased client, regardless of whether the claims are b b) A communication or information is “confidential” if not
testateor intestate succession or by inter vivos transaction; orintendedto be disclosed to 3rd persons other than those present to

further the interest of the patient in the consultation, examination,

. or interview to persons reasonably necesgarythe transmission
relevantio an issue of breach of duty the lawyer to the lawyer of the communication or information, or to persons who are par

clientor by the client to the cliestlawyer; or L ticipatingin the diagnosis and treatment underdinection of the
(d) Document attested by lawyeks toa communication rele physician podiatrist, registered nurse, chiropragpsychologist,
vantto an issue concernirag attested document to which the-lawsqcial workermarriage and family therapist or professional eoun

yeris an attesting witness; or o selor,including the members of the patientamily.
(e) Joint clients. As to a communication relevant to a matter (pm) “Marriage and family therapisttneans an individual
of common interest between 2 or more clients ifdab@munica \hois licensed as a marriage and family therapist undet5sh.

tion was made by any of them to a lawyer retained or consultegyy an individual reasonably believed by the patient to be a mar
common,when ofered in an action between any of the clients.rjage and family therapist.

History: Sup. Ct. Order59 Ws. 2d R1, R11 (1973);1991 a. 32 “patient” individual le. famil f
Thatthere was a communication from a client to an attorney idficisut to find (C) atient” means an individual, couple, tfamily or group o

the communication is privileged. JaxJax;73 Wis. 2d 572243 N.w2d 831(1975).  individualswho consults with or is examined or interviewed by a
There;]s notagenferr?l excelption todthe Iawyder—client privilege in\}&gal (rjnalpractipmysician,podiatl’ist, registered nurse, chiropracgmychologist,

cases.The extent of the privilege is discussed. DysdAempe140 Ws. 2d 792 i i i i i o

2413 N'W2d 379(CL. App. 1987) so|C|aI workermarriage and family therapist or professional eoun
Whena defendant alleges iffettive assistance of counsel, the Iawyer—client—privSe or.

ilegeis waived to the extent that counsel must answer guestions relevant to the allega(d) “Physician” means a person as defined.i®90.01 (28)

tion. State vFlores, 170 Ws. 2d 272488 N.W2d 116 (Ct. App. 1992). or reasonably believed by the patient so to be
A litigant's request to see his or her file that is in the possession of current or former . o . !

counsel does not waive the attorney—client and work-product privileges and does no{dg) “Podiatrist” means a person licensed undéds.63or

allow other parties to the litigation discovery of those filBsrgwardt v Redlin,196 i i iatri

Wior 21 347 538 NW20 5BI(CL App. 10051942701 aperson“reasonaply believed by }he patient tq bg a podlatrlst..
Waiverof attorneyclient privilege is not limited to direct attacks on attorney per (dM) “Professional counselor” means an individual who is

forrganc_e.gn ﬁtte_mpt to vaithdraw a ple? on the grougds thallt i&vyas not Ignowir}glgcense(hsa professional counselor under 457 or an individual

maderaised the issue of attorney performance and resulted in a waiver o i i i

i S SR ST Mty et e« o) nseer
pp. o~z ) ) : . !
Attorney—clientprivilege is not waived by a broadly worded insurance policyg defined in s455.01 (4) or a person reasonably believed by the

cooperatiorclause in a coverage dispufBhere is not a common interest exception ~_-. .

to the privilege when the attorney was not consulted in common byiiemts. State  Patientto be a psychologist.

v. Hydrite Chemical Ca220 Wis. 2d 51582 N.W2d 41 (Ct. App. 1998)96-1780 (f) "Registered nurse” means a nurse who is licensed gsnder

Theattorney—client privilege is waived when tivilege holder attempts to prove : . . N
aclaim or defense by disclosing or describimgattorney-client communication. 441.060r licensed as a registered nurse jparty state, as defined

Statev. Hydrite Chemical Co220 Wis. 2d 51 582 N.W2d 411 (Ct. App. 1998), in s.441.50 (2) (j) or a persomeasonably believed by the patient
961780 o N to be a registered nurse.

A videotaped interview of a crime victim conducted by the alleged perpé&trator w . N . i "
spousewas hot privileged as attorney communication because it was m#ue in -~ (g) “Social worker” means an individual who is certified
presencef a 3rd-partythe victim, and was not confidential. Estrad8tate, is. 2d  |icensedas a social workeadvanced practice social workiede

459,596 N.W2d 496(Ct. App. 1999)98-3055 . - !
A former director cannot act on behalftoé client corporation and waive the faw pendentsocial workeror clinical social worker under cA57 or

yer—clientprivilege. Even though documents were created ddniedormer diree ~ an individual reasonably believed by the patient to be a social

tor’'s tenure as a directa former director is not entitleéd documents in the corporate H i 3 i
lawyer’sfiles. Lane vSharp Packaging Systems, 2002 WIZg], Ws. 2d 68 640 worker, advarjced pr_actlce social WorkandEpendent social
N.W.2d 788 00-1797 worker, or clinical social worker

Billing records are communications from the attorney telibat, and producing i Vi
thosecommunications violates the lawyer—client privilege if productibtine docu (2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to

mentsreveals the substance of lawyer—client communications. Lateavp Pack refus_eto d_iSdose and_ to prevent any Oth_er person from d_iSdOSing
aging Systems, 2002 WI 2851 Ws. 2d 68640 N.w2d 788 00-1797 confidential communications made or information obtained or

Thetest for invoking the crime-fraud exception under sub. (4) (a) is whether th i i i
is reasonableause to believe that the attorrsegeérvices were utilized in furtherance%‘%semmatec’for purposes of diagnosis or treatment of the

of the ongoingunlawful scheme. If a prima facie case is established, an in cam@@tient’s physical, mental or emotionaiondition, among the
review of the requested documents is required to determine if the exception appigatient, the patiens physician, the patiest’ podiatrist, the
Lanev. Sharp Packaging Systems, 2002 WIZ&] Ws. 2d 68640 N.W2d 788 patient'sregistered nurse, the patienthiropractarthe patiens
Counsel'stestimony on opinions, perceptions, and impressions of a formerlier@Sychologistthe patient social workerthe patiens marriage
competencyiolated the attorney—client privilege and shouldimate been revealed and family therapist, the patiestprofessional counselor or per

withoutthe consent of the former client. StatéAeeks, 2003 WI 10£63 Ws. 2d : ; f . i
794, 666 N.W2d 859 01-0263 sons,including members of the patienfamily, who are partiei

A lawyer's voluntary productionf documents in response to opposing cousiselpatingin the diagnosis or treatment under the direction opltye
discoveryrequest does not constitute a waiver of the attorney-client privilege undsitian, podiatrist, registered nurse, chiropractpsychologist,

this section when thiawyer does not recognize that the documents are subject to : ; : . . -

attorney—clientprivilege and the documents are produced without the consent cialworker marriage and family therapist or professional eoun

knowledgeof the client. Thegency doctrine does not apply to waiver of attorneyse|0r.

client privilege as it relates to privileged documents. Harold Sampssh ¥ Linda i

GaleSampson fust, 2004 WI 57271 Ws. 2d 610679 N.W2d 794 02-1515 (3) WHo mAY CLAIM THE PRIVILEGE. The privilege may be
The defendant lawyer—client privilege is waived to the extent that counsel mu§laimedby the patient, by the patiesityuardian or conservator

answerquestions relevant to a charof inefective assistance. This application of or by the personal representative afexeased patient. The per

the attorney—client privilege applies with equal force when a defendant in a crimi i - ; f
caseclaims thathe or she cannotfettively communicate with his or her lawyer %nWho was the physician, podiatrist, registered nurse, chiroprac

Otherwise no court could assess whether there was a total lack of communicai@ih psychologist, social workemarriage and family therapist

(c) Breach of duty by lawyer or clienfAs to a communication

2009-10 Wis. Stats. database current through 201 1 Wis. Act 286. Includes all Legislative Acts and all Supreme Court Orders
enacted before Oct. 1, 2012. Statutory changes ef fective on or prior to Oct. 1, 2012 are printed as currently in ef fect. Changes
effective after Oct. 1, 2012 are designated by NOTES. See Are the Statutes on this W ebsite Of ficial? (10-3-12)


https://docs.legis.wisconsin.gov/document/statutes/official
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20572
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20831
https://docs.legis.wisconsin.gov/document/courts/140%20Wis.%202d%20792
https://docs.legis.wisconsin.gov/document/courts/413%20N.W.2d%20379
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20272
https://docs.legis.wisconsin.gov/document/courts/488%20N.W.2d%20116
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20581
https://docs.legis.wisconsin.gov/document/courts/94-2701
https://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20798
https://docs.legis.wisconsin.gov/document/courts/548%20N.W.2d%20105
https://docs.legis.wisconsin.gov/document/courts/95-1129
https://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%2051
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/96-1780
https://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%2051
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/96-1780
https://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20496
https://docs.legis.wisconsin.gov/document/courts/98-3055
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/00-1797
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/00-1797
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/00-1797
https://docs.legis.wisconsin.gov/document/courts/263%20Wis.%202d%20794
https://docs.legis.wisconsin.gov/document/courts/263%20Wis.%202d%20794
https://docs.legis.wisconsin.gov/document/courts/666%20N.W.2d%20859
https://docs.legis.wisconsin.gov/document/courts/01-0263
https://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20610
https://docs.legis.wisconsin.gov/document/courts/679%20N.W.2d%20794
https://docs.legis.wisconsin.gov/document/courts/02-1515
https://docs.legis.wisconsin.gov/document/courts/331%20Wis.%202d%20697
https://docs.legis.wisconsin.gov/document/courts/797%20N.W.2d%20546
https://docs.legis.wisconsin.gov/document/courts/10-1090
https://docs.legis.wisconsin.gov/document/statutes/446.02
https://docs.legis.wisconsin.gov/document/statutes/ch.%20457
https://docs.legis.wisconsin.gov/document/statutes/990.01(28)
https://docs.legis.wisconsin.gov/document/statutes/448.63
https://docs.legis.wisconsin.gov/document/statutes/ch.%20457
https://docs.legis.wisconsin.gov/document/statutes/455.01(4)
https://docs.legis.wisconsin.gov/document/statutes/441.06
https://docs.legis.wisconsin.gov/document/statutes/441.50(2)(j)
https://docs.legis.wisconsin.gov/document/statutes/ch.%20457

Electronicreproduction of 2009-10 M/ Stats. database, current through1204s. Act 286.

3 Updated 09-10Wis. Stats. Database PRIVILEGES 905.04

professionatounselor may claim the privilege but onlylmehalf staff member may disclose informatiobtained while providing

of the patient. The authority so to do is presumed in the abseservicesunder s48.0670r48.0690only as provided in €8.78and

of evidence to the contrary may disclose information obtained while providing services
(4) ExcepTions. (a) Proceedings for hospitalization, gukr unders.938.0670r 938.0690nly as provided in £38.78

ianship, protective services, or ptective placement or for con  History: Sup. Ct. Order59 Ws. 2d R1211975 c. 3931977 c. 61418 1979 c.

ol car, or teaiment of a Sexually violent persdTiere s nio_ &35 (1 197, 22553 10092 s 107 5ot sup Cf orotc

privilege under this rule as to communications and '“fOfma“?}‘Sgg a. 222001 a. 802005 a. 387434 2005 a. 443 265 2007 a. 5397, 130, 2009

relevantto an issue in proceedings to hospitalize the patient fpnr13,

mental illness, to appoint a guardian in this state, for court— sub.(4) (a) applies to proceedings to extend a commitment under the sex crimes

orderedprotective services or protective placement, for reibw act. State vHungerford84 Ws. 2d 236267 N.W2d 258(1978).

guardianship, protective services, or protective placement order8y entering a plea of not guilty by reason of mental disease or defedtfemelant

or for control, care, or treatment of a sexually violent person un#&xthe physician—patient privilege by virtue®f905.04 (4) (c) and the confidential

. L . . of treatment records under s. 51.30 (4) (bptate vTaylor, 142 Ws. 2d 36417
ch.980, if the physician, registered nurse, chiropragteychole N){W.Zd 192(Ct. App. 1987). ) (s Y 6

gist, social workermarriage and family therapist, professional A psychotherapist'duty to 3rd parties for dangerous patients’ intentional behavior
counselorin the course of diagnosis eatment has determinedis discussed. SchusterAitenbeg, 144 Ws. 2d 223424 N.W2d 159(1988).
thatthe patient is in need of hospitalization, guardianship, protecA defendant did not have standittgcomplain that a physiciantestimony vie
tive services, or protective placement or control, care, and tréaieda witnesss physician—patiert’privilege under s. 905.04; the defendant was not

. authorizedo claim the privilege on the patienbehalf. State ¥Echols, 152 Ws. 2d
mentas a sexually violent person. 725,449 N.W2d 320(Ct. App. 1989).

(am) Proceedings for gualianship. Thereis no privilege  Undersub. (4) (g), the history of a pregnancy is discoverable. The court may per
underthis rule as to information contained in a statement concenpit dlsc?\(gry f;ft;he hlstorytjds long aj _lnfﬂrmam?ggrd;gg gegotp?ssgggwla
H Y i H Ios outside Of € conceptive period Is eliminated. agernity or J.o. S.
ing the mental condition of the patient furnished to the court b)}z 100 461 N.W2d 794(Ct. App. 1990).
physicianor psychologistinder s54.36 (1)or s.880.33 (1) 2003

Becausainder sub. (4) (fhere is no privilege for chemical tests for intoxication,
stats. the results of a test taken for diagnostic purposes are admissible in an OMVWI trial.

(b) Examination by ader of judge. If the judge orders an City of Muskego vGodec,167 Ws. 2d 536482 N.W2d 79(1992).

i i i i iti A patients mere presence in a physicgafice is not within the ambit of this prv
examinatiorof the physical, mental or emotional candition of thﬁege. A defendanthaged with trespass to a medical facjlity 943.145, is entitled

patlent,.or evall:'a“on of the pat!ent fpurposes of guardlarllshl.p,to compulsory process to determine if any patients present at the time of the alleged
protective services or protective placement, communicationscidenthad relevant evidence. Stateviigliorino, 170 Ws. 2d 576489 N.W2d 678
madeand treatment records reviewed in the cotiregeof are not (Ct. App. 1992).

privilegedunder this section with respect to the particular purposeo be entitled to an in camera inspection of privileged records, a criminal defendant

f : ; ; ; tshow that the souglaffter evidence is relevant and may be necessary to a fair
for which the examination is ordered unless the judge ord eTerminatiorof guilt or innocence. Failure of the recsrdubject to agree to inspec

otherwise. tion is grounds for sanctions, including suppressing the record sshjestimony
(c) Conditionan element of claim or defensEhere is no privi ~ Statev. Shifira, 175 Ws. 2d 600499 N.W2d 719(Ct. App. 1993).
legeunder this section as tmmmunications relevant to or within The patients objectively reasonable expectatiofisonfidentiality from the medi

the scope of discovery examination of an issue of the physic%‘;’,{f’\‘,’\',dzedr ggel(tg‘f ';’ggeiggé‘)ge of the privilege. Stateske,177 Ws. 2d 599

me,malor emo,tlonal (.:0ndlt|0n of a patlgr]t In any proceedlngs IN\whena patient medical condition is at issue the patient—client privilege gives
which the patient relies upon the condition as an element of thg. wikrent v Toys “R” Us, 179 Wis. 2d 297507 N.W2d 130(Ct. App. 1993).
patient’sclaim or defense, pafter the patierd’death, in any pro  Ex parte contacts between several treating physicians after the commencement of

ceedingin which any party relies upon the condition as an elemdifigation did not violate this section. This section applies only to judicial proceedings
of the partyS claim or defense andplaces restrictions on lawyers, not physicians. Limited ex parte contacts between

. . . . L. . defensecounsel and plainfifs physicians are permissible, but ex parte discovery is
(d) Homicide trials. There is no privilege in trials foromicide not. Steinbeg v. Jensen]94 Ws. 2d 440534 N.W2d 361(1995).

whenthe disclosure relates directly to the facts or immediate cir Thereis no general exception to privileged status for communications gathered

cumstancesf the homicide. fromincarcerated persons. Statdeseph 200 Ws. 2d227, 546 N.W2d 494(Ct.

. App. 1996),95-2547
(e) Abused or nteemed child or abused unborn chidh. Both initial sex ofender commitment and disclgar hearings under ch. 98@e

Thereis no privilege for information contained ieport of child  “proceedingsor hospitalization” within the exception to the privilege under sub. (4)
abuseor neglect that is provided under8.981 (3) (). State vZanelli,212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159
f i : B ; ; ; A party may not challenge on appeal an in camera review of records conducted at

3. There is no privilege in situations whéhe e.xammatlon his own request. State Barcy N. K.218 Ws. 2d 640581 N.W2d 567(Ct. App.
of the expectant mother of an abused unborn child creates a §68g) 97-0458
sonableground foran opinion of the physician, registered nurse, This section does not regulate the conduct of physicians outsidecafroom.
chiropractor,psychologist, social workemarriage and family Accordingly it does not give a patient the right to exclude others from a treatment
therapist or professionalcounselor that the physical injuryg"'s_"‘z;ﬁ?}f"te v Thompson222 Wis. 2d 179 585 N.W2d 905(Ct. App. 1998),
inflicted on theunborn child was caused by the habitual lack 0]\7Whena motion has been made seeking a minor vistineialth care records, the
self-controlof the expectant mother of the unborn child in the useteshall give notice to the victim and the victiparents, providing a reasonable

of alcohol beverages, controlled substangesontrolled sub time to object to the disclosure. If the victim does expressly consent to disclosure,
YN the state shall novaive the materiality hearing undechiffra. Jessica J.L..\State,
stanceanalogs, exhibited to a severe degree. _ 223Wis. 2d 622589 N.W2d 660(Ct. App. 1998)97-1368
(f) Tests for intoxication.There is ngorivilege concerning the  The psychotherapist-patient privilege does not automatically or absofately
resultsof or circumstances surrounding any chemical tests felpsethe introduction of a therapeutic communication. When a therapist had-reason

; : ; : + ; ablecause tdelieve a patient was dangerous and that contacting police would pre
intoxicationor alcohol concentration, as definecsig40.01 (1v) vent harm and facilitate the patiesmthospitalization, the patieststatements fell

(g) Paternity poceedings.There is no privilege concerningwithin a dangerous patient exception to the privilege. Statgacki,226 Ws. 2d
testimonyabout the medical circumstances gfragnancy or the 349 595 N.w2d 31(Ct. App. 1999)97-3463

P c ot A H Under the Schiffratest, anin camerainspection of the victing mental health
conditionand characteristics of a child in a proceedingdeter recordswas allowed. The defendant established more than the mere possibility that

minethe paternity of that child under sub¢X. of ch. 767 the requested recordsight be necessary for a fair determination of guilt or inno
(h) Reporting wounds and burn injurieShere is no privilege cence. State vWalther 2001 W | App 23240 Ws. 2d 619623 N.W2d 205
regardinginformation containeéh a report under £55.40per Releaseof records containing information of previous assaultive behavior by a

27 . L nursinghome resident was not prohibited by the physician—patient privilege. A nurs
tainingto a patiens name and type of wound or burn injury ing home resident does not have a reasonable expectation of privacy in assaultive
(i) Providing services to court in juvenile mattefBhere is no conduct. The information may be released by court arderawford v Care Con

privilege regarding information obtained by an intake worker diePtsnc. 2001 Wi 45243 Ws. 2d 119, 625 N.W2d 876 99-0863 _
di s Istaf in th . £ - der48.067 An in camera inspection of confidential records urighiffrais not restricted to
Ispositionalstaf in the provision ot services under48.067  mentalhealth records. State Mavarro, 2001 W1 App 22248 Ws. 2d 396 636

48.069 938.0670r 938.069 An intakeworker or dispositional N.w.2d481, 00-0795
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905.04 PRIVILEGES Updated 09-10Wis. Stats. Database 4

The preliminary showing for an in camera review of a victimhental health of s, 905.04supersede this section with respect to that commu
recordsrequires a defendant to $etth, in good faith, a specific factual basis demon icationor information
stratinga reasonable likelihood that the records contain relevant information nec@é ‘ .
saryto a determination of guilt or innocence and is not merely cumulative of otherHistory: 2001 a. 109
evidenceavailable to the defendant. The information will be “necessarylé&tes

minationof guilt of innocenceff it tends to create a reasonable doubt that might c905.05  Husband-wife and domestic partner  privilege.
o gy st State vireen, 53 Ws. 2d 356646 N. ® (1) GENERALRULEOFPRIVILEGE. A person has a privilege poe
The test set out irShiffraand Green pertaining to access to privileged mentalventthe persors spous®r former spouse or domestic partner or

healthrecords applies ta defendant requesting confidential records during postco i ifvi i
viction discovery and the defendant should be required to meet the preli@higry former domestic partner from testifying against the persom as

fra-Gieen burden. State.\Robertson, 2003 WI App 8849 Ws. 2d 349661 any private communication by one to the other made dutieg
N.W.2d 105 02-1718 marriage or domestic partnership. As used in this section,

Theexception tahe privilege under sub. (4) (e) 2. when the examination of a Ch"‘ﬂomesticpartner” means a domestic partner undef7an.
createsa reasonable ground for an opinion that abuse or neglect was other than acci )

dentallycaused or inflicted by another applied when a therapist repopestible (2) WHo mMAY cLAIM THE PRIVILEGE. The privilege may be

sexualassault to the authorities, presumably pursuant to his mandatory repor@]aimedby the person or by the spouse or domestic partner on the
igati . 48. is L.R. ,283 Wis. 2 ; ; -

ﬁk_’\','\%gﬂol%ijgg%égﬁg 891State vDenis L.R. 2005 WD, 283 Ws. 2d 358699 o s shehalf. The authority of the spouse or domestic partner

Communicationswith an unlicensed therapist were privileged because of thto do so is presumed in the absence of evidence to the contrary

patient'sreasonable expectation that they would be and because the unlibenaed : i : .
pistworked under the direction of a physician. Johnsétogers Memorial Hospital, (3) ExcepTioNs. There is no perlIege under this rule:

Inc. 2005 WI 14,283 Wis. 2d 384627 N.W2d 89Q 03-00784 (a) If both spouses or former spouses or domestic partners or

Theprivilege under this section is not a principle of substantivellatmerely an  former domestic partners are parties to the action
evidentiaryrule applicable at all stages of civil and criminal proceedings, excep? ’

actualtrial 'on the merits in homicide cases. 64 AGgn. 82. (b) In proceedings invhich one spouse or former spouse or
A person claiming a privilege in a communication with a person who was nolomesticpartner or former domestic partner is cfeat with a
e o 1) (01 9) it e burden o elabieing ha he o fime against the person or property of the other ax ohild of
Supp.902 (1996). either,or with a crime against the person or property of a 3rd per
soncommitted in the course of committing a crime against the
905.045 Domestic violence or sexual assault other.
advocate-victim privilege. (1) DeriNnimions. In this section: (c) In proceedings in which a spouse or former spouse or
(a) “Abusive conduct” means abuse, as defined 818.122 domesticpartner or former domestic partner is e with a
(1) (a) of a child, as defined in 48.02 (2) interspousal battery crime of pandering or prostitution.
asdescribed under 840.190r 940.20 (1m)domestic abuse, as  (d) If onespouse or former spouse or domestic partner er for
definedin s.813.12 (1) (am)or sexual assault under®10.225 mer domestic partner has acted as the agent of the other and the
(b) “Advocate” means an individual who is an employee of giivatecommunication relates to matters within the scope of the
a volunteer for an ganization the purpose of which is to provid&gency.

counseling, assistance, or support services free dehan vie History: Sup. Ct. Order59 Ws. 2d R1, R130 (1973),991 a. 322009 a. 28
tim Cross—reference: As to testimony of husband and wife in paternity aatégyard

ing child born in wedlock, see 891.39
(c) A communication or information is “confidential” if not A wife’s testimony as to statements made by her husband was admissible when the

intendedto be disclosed to 3rd persons other than persons preggifmentsicre gj‘g‘(’fg%)he presence of 2 witnesses. Abrah&tate47 Ws. 2d
to further the 'ntereSt_Of the person receiving Counse“ngv aSS|St5pousesan be compelled to testify as to whether the other was working or-collect
ance,or support services, persons reasonably necessary foriitg@nemployment insurance, since such facts are known to 3rd persons.. Kain v
transmissiorof the communication dnformation, and persons Stfe»‘}fs,wsl-)?d 21t_2179 ,’;‘HWZ&WEZU?OQ ede. of her husbascbriminl

o 7 H idi H H wite’'s observation, without her husbagsknowieage, or ner husbal riminai
who arepartlupatlng in pr_owd_lng Counse“ng’ ass[stance, OF Su ctcommittedon a public street was neither a “communication” nor “private” within
port services under the direction of an advocate, including famitganingof sub. (1). State.\Babin,79 Ws. 2d 302255 N.W2d 320(1977).
membersof the person receiving counseling, assistance, er sup‘Child” under sub. (3}b) includes a foster child. StateMichels,141 Ws. 2d 81

P indivi i 4N.W.2d 311 (Ct. App. 1987).
portservices and members of any group of individuals with who he privilege under sub. (1) belongs to the person against whom testimony is being

the person receives counseling, assistance, or support Servic@gered. While an accused may invoke the privilege to prevent his or her Spouse
@\ fintim? indivi citve i testifyingagainst him or hethe witness spouse may not invoke it to prevent his or
(d). Victim” means an individual who has b SUbJeCt O.f erown testimony Umhoefer vPolice and Fire Commission of the City of Mequon,
abusiveconduct or who alleges thiag or she has been the subjeGiooow App 217, 257 M. 2d. 539652 N.W2d 412 01-3468

of abusive conduct. It is immaterial that the abusive conduct haigndersub. (3) (b), it is irrelevant whethtire acts of the defendant that constitute

acrime against a third party are the samethetisconstitute a crime against the spouse
notbeen reported to any government agency or different acts. State Richard G. B. 2003 WI App 1259 Ws. 2d 730656

(2) GENERAL RULE OF PRIVILEGE. A victim has a privilege to N.W.r.]2d46?|9\ 02—1_302I A s made by . sed and h

H H H enal outgomg te ephone calls maae ylnmateso a jail were recorded an that
refus_,eto d.ISdose and. to prevent any oth_er perso_n from d.ISdOSI (%\c/:y was disclosed to all inmates, the defendant knowingly exposed the content of
confidential communications made or information obtained Ghecall to a third party That constituted a waiver of any marital privilege. State v
disseminate@mong the victim, an advocate who is acting in thlép§rc;1n,f20t1ﬂ\1Nlt QppdS%BS(‘jZ V:ls. 2d Sflzgg |N'Vr\f'2d %tS9tO 10—mtt2§(n)5f .

H i eracl al e detendant was untrutntul In his stateme ITe was not an
S.C.Ope.Of h_IS or he_r .du“es & a.dvocate.’ and persons who are pagxceptior[o the marital privilege. State Kison, 201 WI App 52,332 Wis. 2d 331
ticipatingin providing counseling, assistance, or suppervices 797 N.w.2d 890 10-0909
underthe direction of an advocate, if the communicatioms o
madeor the information was obtained or disseminated for the p®05.06 Communications to members of the clergy

poseof providing counseling, assistance, or support services(lg DEFINITIONS. As used in this section:
the victim. (@) A “member of the clegy” is a ministey priest, rabbior

(3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be othersimilar functionary of a religious ganization, or an individ
claimedby the victim, by the victing guardian or conservajar ual reasonably believed so to be by the person consulting the indi
by the victims personal representative if the victim is deceaseddual.

Theadvocate may claim the privilege on behalf ofiioim. The (b) A communication is “confidential” if made privately and
advocate'sauthority todo so is presumed in the absence of evhotintended for further disclosure except to other perpogsent
denceto the contrary in furtherance of the purpose of the communication.

(4) ExcepTions. Subsectiorf2) doesnot apply to any report  (2) GENERAL RULE OF PRIVILEGE. A person has a privilege to
concerningchild abuse thadn advocate is required to make undeefuseto disclose and to prevent another from disclosiogrdi-
s.48.981 dentialcommunication byhe person to a member of the giein

(5) RELATIONSHIPTO S.905.04. If & communication or informa the membets professional character as a spiritual adviser
tion that is privileged under suf®) is also a communication or  (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
informationthat is privileged under 805.04 (2) the provisions claimedby the person, by the perssuardian or conservatar
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by the persors personal representative if the person is deceasefiwhether the information was furnished to aficef of the gov
Themember of the clgy may claim the privilege on behalf of theernmentor of a state or subdivision theredfhe privilege may be
person. The member of the clgy’s authority so to do is presumedclaimedby an appropriate representative of a stasubdivision
in the absence of evidence to the contrary if the information was furnished to arficér thereof.

(4) ExcepTions. Thereis no privilege under this section €éon  (3) ExcepTions. (a) Voluntary disclosue; informer awitness.
cerningobservations or information that a membethe clegy,  No privilege exists under this rule if the identity of the informer
as defined in s18.981 (1) (cx)is required to report as suspectedy the informers interesin the subject matter of the inforreer
or threatened child abuse undes8.981 (2) (bm) communicatiorhas been disclosed to those wimuld have cause
Sonstory: Sup. Ct. Orders9 Ws. 2d R1, R13§1973)i1991 a. 322003 2. 279 ¢ regent the communication by a holder of the privilege or by the

An out-of-court disclosure by a priest that the defendant would lead police to tRéormer’sown action, or if the informer appears as a witness for

victim’s grave was not privileged under this section. Stakuwmkel, 137 Ws. 2d wvisi
172 804N W2d 69(CL App. 1687) thefederal government or a state or subdivision thereof.

ShouldClemy Hold the Priest-Penitent Privilege? Mazza. 82 MLR 171 (1998). (b) Testimonyon merits. If it appears from the evidence in the
) ] ~caseor from other showing by a party that an informer may be able
905.065 Honesty testing devices. (1) DerINITION. Inthis  tg give testimony necessary to a fair determination of the issue of
section,"honesty testing device” means a polygraph, voice stressilt or innocence in a criminal case or of a matésisiie on the
analysis,psychological stress evaluator or any other similar tggeritsin a civil case to which the federal government or a state or
purportingto test honesty ~ subdivisionthereof is a partyand the federal government or a
(2) GENERALRULE OF THE PRIVILEGE. A person has a privilege stateor subdivision thereof invokes the privilege, the judge shall
to refuse to disclosand to prevent another from disclosing anyjive the federal government or a state or subdivision thereof an
oral or written communications during or any results of ag,hortunity to show in camera factelevant to determining
examinationusing an honesty testimgvice in which the person o tharthe informer can, in fact, supply that testimonyhe
wasthe test subject. . ) showingwill ordinarily be in the form of didavits but the judge
(3) WHomay cLAIM PRIVILEGE. The privilege may be claimed yay direct that testimony be taken if the judge finds that the matter
by the person, by the perserguardian or conservator or by th&annotpe resolved satisfactorilypon afidavit. If the judge finds
person’spersonal representative, if the person is degea_sed. thatthere is a reasonable probability that the informer can give the
_ (4) ExceptioNn. There ino privilege under this section if thereyestimony,and the federal government or a state or subdivision
is a valid and voluntary written agreement between the test subjeheofejects not to disclose the inforreidentity the judge on
anH‘?Stgg_pg?;? gtgmlnlsterlng the test. motion of the defendant in a criminal case shall dismiss the
A distinction exists between an inquiry into the taking of a polygraph and ggargego WhI_Ch the tes“mony WOUI[b,la,te' and the, judge may
inquiry intoits results. An dér to take a polygraph is relevant to an assessment 60 SO on the judge’own motion. In civil caseshe judge may

ngg;egog’sogrgzgibility State vWofford, 202 Ws. 2d 523551 N.W2d 46(Ct. App.  makean order that justice requires. Evidence submitted to the
The results of polygraph examinations are inadmissible in civil cases. While dge shall be _sealed and preservedémade available to the

offer to take a pglgfgraphl examlhna?ctw may be {elﬂlant tOffbth crfﬁlblllrtfy ggg appellatecourt in the event of an appeal, and the contents shall not

aperson agreed to a polygraph at the request of law enforcement has rfotbden ; B

admissible and could not be without proof that the person believed the results w&ﬁﬁe“"”sebe _re_V_eaIed without consenttbe federal_govemment’

accuratelyindicate whether he or she was lying. Estate of NeumaNewmann, stateor subdivision thereof. All counsel and parties shall be per

2001W1 App 61,242 Ws. 2d 205626 N.W2d 821 00-0557 mittedto be present @very stage of proceedings under this subdi
905.07 Political vote. Every persoinas a privilege to refuse vision except a showing in cameraahich no counsel or party

to disclosethe tenor of the persanvote at a political election con shallbe permmed to bg presenj[. . )
ductedby secret ballot unless the vote was cast illegally ~ (c) Legality of obtaining evidencelf information from an
History: Sup. Ct. Order59 Wis. 2d R1, R139 (1973%:991 a. 32 informer is reliedupon to establish the legality of the means by
o ] which evidence was obtained and the judge is not satisfied that the
905.08 Trade secrets. A person has a privilege, which mayinformationwas receivedrom an informer reasonably believed
be claimed by the person or the persoagent or employeé o be reliable or credible, the judge may require the identity of the
refuseto disclose and to prevent other persons from disclosingngormerto be disclosed. The judge shall on request of the federal
trade secret as defined inl84.90 (1) (c)owned by the person, goyernmentstate or subdivision thereof, direct that digclosure
if the allowance of the privilege will not tend to conceal fraud ¢y made in camera. All counsel and parties concerned with the
otherwisework injustice. When disclosure is directed, the Jqugs%leof legality shallbe permitted to be present at every stage of
shalltake such protective measure as the interests of the homrlﬁﬁl’%ceedingsmder this subdivisiorxcept a disclosure in camera
the privilege and of the parties and the furtherance of justice 2Yvhich nocounsel or party shall be permitted to be present. If

regitsjtigg.: Sup. Ct. Order59 Ws. 2d R1, R140 (1973)985 a. 236 disclosureof theidentity of the informer is made in camera, the
' recordthereof shall be sealed and preserved to be analable

905.09 Law enforcement records.  The federal govern to the appellate court in thevent of an appeal, and the contents
mentor a state or a subdivision thereof has a privilege to refusestwllnot otherwise be revealed without consent of the appropriate
discloseinvestigatory files, reportand returns for law enforee federalgovernment, state or subdivision thereof.
mentpurposes except to the extent available by law to a persoHistory: Sup. Ct. Order59 Ws. 2d R1, R143 (1973991 a. 32
otherthan the federal government, a sw@teubdivision thereof. Thetrial judge incorrectly determined whether an inforgégstimony was neces

i ; ; i esaryto a fair trial. The proper teist whether the testimony the informer can give is
The privilege may be claimed by an appropriate representattive’3™ 2 & 5t e BEhe the defoasd necessary to the determination of guilt
the‘federal government, a state or a subdivision thereof. orinnocence. It is not for the judge to determine whether the testimony will be help

History: Sup. Ct. Order59 Ws. 2d R1, R142 (1973). ful. State vOutlaw 108 Wis. 2d 112, 321 N.W2d 145(1982).
Theapplication of the informer privilege tommunications tending to identify the

905.10 Identity of informer . (1) RULE OF PRIVILEGE. The informerand consideration by the trial court under sub. (3) (c) of the priviiegel
federalgovernment or a state or subdivision theteas a privi mationin determining reasonable suspicion for an investigaizure is discussed.

. ., N . Statev. Gordon,159 Wis. 2d 335464 N.W2d 91(Ct. App. 1990).
Iegeto refuse to disclose the 'dentlty of a person who has furnish henthe defendant knew an informeidentity but sought to put the inforneer

information relating to or assisting &m investigation of a possible rle asan informer before the jury to support his defense that the informer actually
violation of law to a law enforcementfifer or membenf a legis  committedthe crime, the judge erred in not permitting the jury to hear the evidence.
lative committee or its statonducting an investigation. Statev. Gerard,180 Ws. 2d 327509 N.W2d 112 (Ct. App. 1993).

. . Thestate is the holder of the privilege; disclosure by an infosnagtorney is not
(2) WHo MAY cLAM. - The pr|V|Iege may be claimed by an“by the informets own action.” The privilege does not die with the informeBtate

appropriaterepresentative of thiederal government, regardless. Lass, 194 Ws. 2d 592535 N.W2d 904(Ct. App. 1995).

2009-10 Wis. Stats. database current through 201 1 Wis. Act 286. Includes all Legislative Acts and all Supreme Court Orders
enacted before Oct. 1, 2012. Statutory changes ef fective on or prior to Oct. 1, 2012 are printed as currently in ef fect. Changes
effective after Oct. 1, 2012 are designated by NOTES. See Are the Statutes on this W ebsite Of ficial? (10-3-12)


https://docs.legis.wisconsin.gov/document/statutes/official
https://docs.legis.wisconsin.gov/document/statutes/48.981(1)(cx)
https://docs.legis.wisconsin.gov/document/statutes/48.981(2)(bm)
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/2003/279
https://docs.legis.wisconsin.gov/document/acts/2005/253
https://docs.legis.wisconsin.gov/document/courts/137%20Wis.%202d%20172
https://docs.legis.wisconsin.gov/document/courts/137%20Wis.%202d%20172
https://docs.legis.wisconsin.gov/document/courts/404%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/acts/1979/319
https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%20523
https://docs.legis.wisconsin.gov/document/courts/551%20N.W.2d%2046
https://docs.legis.wisconsin.gov/document/courts/95-0979
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%20205
https://docs.legis.wisconsin.gov/document/courts/626%20N.W.2d%20821
https://docs.legis.wisconsin.gov/document/courts/00-0557
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/statutes/134.90(1)(c)
https://docs.legis.wisconsin.gov/document/acts/1985/236
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20112
https://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20145
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20335
https://docs.legis.wisconsin.gov/document/courts/464%20N.W.2d%2091
https://docs.legis.wisconsin.gov/document/courts/180%20Wis.%202d%20327
https://docs.legis.wisconsin.gov/document/courts/509%20N.W.2d%20112
https://docs.legis.wisconsin.gov/document/courts/194%20Wis.%202d%20592
https://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%20904

Electronicreproduction of 2009-10 M/ Stats. database, current throughl204s. Act 286.

905.10 PRIVILEGES Updated 09-10Wis. Stats. Database 6

Whenthere was sfitient evidence in the record to permit a rational courtte con  (2) Thelawyer—client privilege applies in a proceedungder
cludethat a reasonable probability existed that the informer could prosfieleant 949
testimonynecessary to a fair determination on the issue of guilt or innocence, . g
decisionto forego an in camera hearing was withindigeretion of the trial court. ~ History: 1979 c. 189
State v Norfleet, 2002 WI App 14®54 Wis. 2d 569647 N.W2d 341 01-1374

Oncea defendant has made an initial showing that there is a reasonable probakij Wi R ; _
that an informer may be able to giestimony necessary to the determination of g;uillyt%'l5 P”V”ege in use of federal tax return informa

or innocence, the state has the opportunity to shiowamera, facts relevant to tion. (1) An employeeof the department of health services, the
whetherthe informer can provide that testimon@®nly if the court determines that departmenof children and families or a county departmamier
aninformer's testimony is necessary to the defense in that it could create a reaso b§ :
doubtof the defendarg’guilt, must the privilege to not disclose the informer give’: 6.215 46'22(_)r 46'230r_a member Of agoverning bOd_y of a
way. The state may present evidence that an infdentestimony is unnecessary federallyrecognized American Indian tribe who is authoribgd
S rmaong 00 w561 i 2202601 e 600 225 federallaw 0 have access t awareness of th federal ax return
ficient it, on its owninitiative and without contacting either pasyattorney information of another in the performar_lce Of dUUBdef s49.19
requesteddditional information from law enforcement. Hidavits are insuffcient,  or 49.450r 7 USC 201 to 2049may claim privilegeo refuse to
the court must hold an in camera hearing and take the testimony of the informer; H ; i
determindf their testimony is relevant andaterial to the defendastiefense. State a’§0|osqhe mformatlon. and theource or method by WhICh.he or
v. Vanmanivong, 2003 W1 4261 Ws. 2d 202661 N.W2d 76 00-3257 shereceived or otherwise became aware of the information.

_ o _ (2) An employee or member specified in sgb) may not
905.11 Waiver of privilege by voluntary disclosure. A waivethe right to privilege under sufl) or disclose federal tax
personupon whom this chapter confers a privilege agaliseio  returninformation or the source of that information excepiras
sureof the confidential matter or communication waives the privided by federal law
legeif the person or his or her predecessdrile holder of the  History: 1989 a. 311995 a. 2%s.7225 9126 (19) 9130 (4) 1997 a3; 2007 a.
privilege, voluntarily discloses or consentsdisclosure of any 20s.3779 9121 (6) (a)
significantpart of the matter or communication. This sectloas o
notapply if the disclosure is itself a privileged communication905.16  Communications  to veteran mentors. (1) Derr-

History: Sup. Ct. Ordei59 Ws. 2d R1, R150 (1973):987 a. 355Sup. Ct. Order NITIONS. As used in this section:

N%:;ﬁgijgfgﬁéigoxn:éﬁfzaho waived her privilege is admissible even thou (@) A communication is “confidentiallf not intended to be
shehad not been tried or granted immunitgtate vWells, 51 Ws. 2d 477187 %nSdose_do 3rd parties other than to those persons presentto fur
N.W.2d 328(1971). therthe interests of the veteran or member or to persons reason

A litigant's request to see his or her file that is in the possession of current or for@;mly necessary for the transmission of the communication.
counsel does not waive the attorney-client and work—product privileges and does no “ o s
allow other parties to the litigation discovery of those filBsigwardt v Redlin,196 (b) A “veteran mentor” is an individual who meets all of the

Wis. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701 following criteria:

A lawyer's voluntary productionf documents in response to opposing cousisel’ . . .
discoveryrequest does not constitute a waiver of the attorney—client privilege under 1. Served on active duty in the U.S. armed forces or in forces
this section when thiawyer does not recognize that the documents are subject to fpcorporatedn the U.S. armed forces, served in a reserve unit of
attorney—clienfprivilege and the documents are produced without the consent : ;
knowledgeof the client. Theigency doctrine does not apply to waiver of attorneylwe U.S. armed forces, or served in the national guard.

clientprivilege as it relates to privileged documents. Harold Sampsmt T Linda 2. Has successfully completed a judicially approved veterans
GaleSampson fiust, 2004 W1 57271 Ws. 2d 610679 N.W2d 794 02-1515 mentoringtraining program.

905.12 Privileged matter disclosed under compulsion 3. Has completed a background information form approved
or without opportunity to claim privilege. Evidence ofa by @ circuit court judge from a county that is participating in a vet
statemenbr other disclosure of privileged matter is not admissfransmentoring program.

ble against the holder dhe privilege if the disclosure was (a) 4. Is on the list of persons authorized by a circuit court judge
compellederroneously or (b) made without opportunity to clainto provide assistance and advice in a veterans mentoring program.

the privilege. (c) “Veteran or member” means an individual whedsving
History: Sup. Ct. Order59 Ws. 2d R1, R151 (1973). or has served on active duty in the U.S. armed forces or in forces
. . o incorporatedn the U.S. armed forces, in a reserve ahthe U.S.
905.13 Comment upon or inference from claim of privi - armedforces, or in the national guard.

lege; instruction. (1) COMMENT ORINFERENCENOT PERMITTED.
The claim of a privilege, whether in the present proceeding
upona prior occasioris not a proper subject of comment by judg
or counsel. No inference may be drawn therefrom.

(2) CLAIMING PRIVILEGEWITHOUT KNOWLEDGEOF JURY. In jury
casesproceedings shall be conducted, to the extent practica

(d) “Veterans mentoring program” is a program approved by
circuit court judge to provide assistance and advice to a veteran
r member

(2) GENERAL RULE OF PRIVILEGE. A veteran or member has a
tﬂgvilegeto refuse to disclose and to prevent another from disclos
iy ; : o ) ing a confidential communication made by the veteran or member
Eg:v?mte?igf]iglf“}[ﬁteejlﬂ?; making of claims of privilege withtiu to a veterarmentor while the veteran mentor is acting within the

(3) JURY INSTRUCTION. Upon request, any party against whorr?COpe of his or her duties under the veterans mentoring program.

' any (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

thejury might draw an adverse inference from a claim of privile imedby the veteran or membéay the veteras'or membés

is entitled to an instruction that no inference may be drawn-the - ,
from. guardianor conservatomor by the veterag’or membes personal
. representativé the veteran or member is deceased. The veteran
(4) APPLICATION; SELF-INCRIMINATION. Subsection§l) t0(3) mantormay claim the privilege on behalf of theteran or memn
do not apply in a civil case with respect to the privilege agam%tr_ The veterarmentots authority to claim the privilege on

self-incrimination. f h .
History: Sup. Ct. Ordei59 Ws. 2d R1, R153 (19731981 ¢. 390 behalfof the person is presumed in the absence of evidence to the

The prohibition against allowing comments on or drawing an inferanea 3rd— contrary.
partywitnesss refusal to testify on 5th amendment grounds does not deny a criminal (4) ExcePTION. There is no privilege under this section as to
defendant'sonstitutional right to equal protection. Statéleft, 185 Ws. 2d 289 the followina:
517 N.W2d 494(1994). g o
(a) A communication that indicatéisat the veteran or member

905.14 Privilege in crime victim compensation  pro- plansor threatenso commit a crime or to seriously harm himself
ceedings. (1) Except as provided isub.(2), no privilege under or herself.

this chapter exists regarding communications or records relevant(b) A communication that the veteran or member has agreed
to an issue of thehysical, mental or emotional condition of then writing to allow to be disclosed as a condition of his or her par
claimantor victim in a proceeding under &49in which that con ticipationin the veterans mentoring program.

dition is an element. History: 2009 a. 210
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